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FOREWORD

The Council of School Attorneys presents this publication on
environmental law as a primer for school attornevs and administrators who
need to know the basic issues and legal standards that affect schools. This
monograph provides an overview and practical pointers in several areas of
environmental law, including Superfund, RCRA, underground storage
tanks, radon, ashestos, tead, toxic torts and prevention and response to
environmental crises. Without delving into the complexities of
cnvironmental law and lidgation. this guide provides the reader with an
awarcness of relevant issues and an understanding of the essentals of
federal environmental statutes and regulations. However, the information
presented is not intended as legal advice, and the reader should consult
legal counsel for advice on specific issues.

The Council wishes + + thank David Dav and the NSBA stalf members
who prepared this monograpn for publication.

John S Aldridge
199495 Chainman
NSBA Council of School Attornevs
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Chapter 1

Environmental Issues in Public Schools:
A Growing Reality

Do environmental laws and environmen-
tal problems really have much relevance to
the dav-to-dav issues facing most school dis
tricts or school lawversr  Consider the follow-
ing: A scarch of computerized news databases
for the 1992 calendar vear alone revealed
over 50 instances of newsworthy events at
schools arising from environmenal issues.
These events ranged from complaints by
students and teachers of illnesses attributed to
the existence of toxic substances in the
schoolst 1o reports of schoaols being shut down
due 10 their location next to hazardous waste
Lndfills. Sometimes the problems arose
because of actions by the school itselfl such as
the use of lead paint on school walls.t Other
times the situations were bevond the school’s
control, such as the presence of rusted and
leaking drums in a wedand area behind a
new clementary school.s These occurrences
are convincing evidence that every school
lawver and every school district should have at
least a passing familiaritv with environmental
issues and laws in order to recognize and
react to a myvriad of potential environmental
problems in the school seuing.

Sitnarions illustrating the intersection of
environmental law and school aw arise on
almost a daily basis and onginate in some of
the most unexpected wavs. For example, one
would not be surprised 10 {ind that the recent

I Vsnopsis of 17 of these news stories deseribing
cnmvitontuental problems faced by school distices
appears m Dy, Environmentad Problenis at
School: Prevention and Response™ Coes Manag
wend i Schoods The Legal Duplications (National
School Boards Association, 1090,

Chicago Diibune. Sept. 16, 1992 T os Angeles
Fimes, Aug. 90 1092 §os Angeles Times, Mar, |
[RUEHS

o Washington Post. fune 21, 1ao
I Newsday, June 19, 1992,

300 Seattle Tames, A oy 1a92,

Northridge carthquakes in California caused
substantial damage to a school building.  But
who would surmise that a sizeable portion of
the cost to repair that damage would be
associated with the removal of asbestos ex-
posed by cracks caused by the carthquake?
Yet one California school district estimated
that removing the asbestos insulation that was
exposed in a librarve a multi-purpose room
and two classrooms would cost in excess of
S500.000, nearly 10% of the ol project
cost.” Ashestos also plaved a role in the April,
14994 closing of Warwick., Rhode Island’s 27
public schools.” The superintendent ordered
the schools closed after ashestos levels in five
clementary schools were found to be above
the limits prescribed by the Environmental
Protection Agencey. Finally, fate Tast vear, a
school in Marviand dosed due 1o health visks
caused by a fire at o landfill that adjoined
school property School officials planned to
scrub down both that elementary school and
another nearby elementary schoal to remove
signs of the smoke. In summary, neither
school Tawvers nor school administators can
ignore environmental regulations.

The history of environmental Law reveals
the cause for this upsurge i environmental
problems i the public schools. Farly egisla-
tion regulating activities that threatened the
environment or that imposed liabilite for
cnvironmental damage had hde offeet on
schaol districts. These ecarlv efforts, such as
the forerunners to the Clean Water Aet and

b Tos Angeles Times, jule 120 19494

Washington Past, April 1. 1694

S Washington Post, Decl B3 1G4

9 Tn 19720 Congress passed the Federal Waten
Polluion Conmol At 33 1.S.0C0 8§88 123114876
Hie wot was renamed the Clean Water Aot dining,

P77 amendionts Pub. T Nao 952170 91 St
13T (1977




A Growing Reality

the Clean Air Act were aimed primarily at
industrial concerns that emitted pollution in
the course of their activities.  These laws
generally set permissible emissions standards
and required entities engaged in polluting
activities to obtain operating permits. Because
schools did not engage in such activities. these
Laws had litde impact on school districts.

Of course, there were exceptions to this
general starcment. For example. some school
buildings with no access to sewers had to
construct sewage treatument plants. These
plants had to be approved by federal and or
state agencies and also had 1o obuin operat-
ing permits under the Clean Water Act. In

addidon. the Environmental Protection Agency

C'EPAT) took action foreshadowing current
ashestos legislation so that schools had to pay
some attention to the amount and condition
of the asbestos in their school buildings.
Finallv, long-standing common taw theories,
such as nuisance and wrespass, could impose
liabilitv on the school if its activities caused
cnvironmental damage to surrounding proper-
ues, Al in all, howevers most school Tawvers
and admmistrators did not come into contact
with the cmerging specialty of cnvirommental
Law.

Events of the 1980« brought a dramatic
end to-this isolaton, Federal environmental
fegistation moved hevond its focus on indus-
trial activities and imposed potential liability
for activities which are commonplace in the
operation of a modern school. Further, state
and local governments inereased their level of
environmental supervision, often creating new
state and local agencies designed to address
solely environmental issues. Fxpanding public
environmental concerns gave rise to new
theories of tort Habiline, the so-called “toxic
tores.” which areated additional liabiline expo-
sure for school districts.

In addition, the unique aspect of schools
— the presence of students — heightened the
need for school disttices to understand their

1 Congress cnacted the onginal Clean \ir Aot in
1970 and amended i in 19770 This act, which was
mreathe oaetluanled in 194900 appears at 12 1 500 8%
T401-7626.

PO FPA fustadenofied ashosdtos as a health concernom
public schocls i 19750 HR Rep No T, ttnhy
Cong. 2d Sess reprinted s 196 180 Code Cong,
K Wdmim, News H00 1,

cnvironmental responsibilities. Because chil-
dren are more susceptible to damage from
environmental problems.: conditions that
adults tolerate for their own work environ-
metit are sometimes considered intolerable for
students. Thus, some legislation. most notice-
ablv involving asbestos, targeted only schools.
Other legislation. such as that concerning lead
and radon, contain special provisions to
address school issues involving these sub-
stances.

Becoming familiar with cnvironmental
laws and the problems that they  egulate
makes sense for the school admmistrator and
the school Tawver for a number of reasons.
First. no school system would want to know-
mgh expose its students and emplovees o the
health risks often associated with environmen-
tal problems.  In additon. the public relations
nightmares” that can result from the re-
sporses of panicked parents and emplovees o
perceived health risks can onlv distract schools
from efforts to fulfill their educational mis-
ston.  Finally, legal liabilitv. both in the form
of potential recoveries by affected students
and emplovees and the heavy {ines and penal-
tes leveled on environmental offenders, gives
ample incentive for schools to learn about
and comply with environmental laws.

The following chapters outdine the envi-
ronmental problems that are most likelyv o
arise i the school setting. This means. of
course. that some of the environmental Laws
or regulations that might apply to schools are
not addressed in this monograph. The discus-
sions of the aws that are included provide
fundamentd information rather than compre-
hensive analvsis and advice. For more in-
depth analwis of emvironmental Laws, school
attorneys and administrators may want to refer
to other sourcest and consult environmental
faw specialisis,

12 For example, Congress found that chitdeen
breathe D ommes faster than adulis and thus sutter

maote expostire to ashestos through inhalation.
2]

LA Iwo good general reterences we: Government
Instines, Inc, Fuvoanmental 1aiwe Heanedbook (11th
P, 1991 and ABA Secton of Natwnal Resources,
Focry and Fovivonmenmtad Law, T Bnvoenonental
[ v Manual (19920 See aho Herber, Ko "Federad
Fanvitonmental Tawss which Fatend o Laocal
School Dt Sodond Do e Revieae 1989, 74
(NSBA tasog,
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Chapter 2

Superfund: The Ghost of Trash Past

THE PROBLEM

The American lifestyle creates an abun-
dance of wash. The schools. reflecting that
lifestvle, are no different. For most people
once the trash is thrown away and picked up
by the local scavenger service, the problem
seems to disappear.

This “out-ofssight, out-ofamind™ mentaliw
ignores the real world, As a practical matter.
most trash {rom schools or other sources is
buried i a landfill.  For vears, these landfills
operated with onlv minimal regulation and
with little thought bevond “scenic™ concerns
1o the potential eftects of the landfill on the
surrounding area.

Most of the trash gencerated by schools
and sent to landfills is of a benign nature, but
some of the trash is not so harmless. Clean-
ing supplies, discarded laboratory chemicals,
trash from shop arcas and some construction
materials, to name a few items, possess toxic
characteristics. When buried in the ground
and subjected to the forces of nature, these
toxic properties can leach (escape) out of the
landfill into the surrounding water wable.
From there, the toxic agents can enter the
public drinking water supply, cither by being
carricd away in streams or rivers or, more

often, by seeping into private and public wells,

Ltforts to clean up and control a landfill.
therefore. are not aimed primuril\ at eliminat-
ing an cvesore or protecting the soil around
the landfill, although these may be desirable
bu-products of the work. Inste nd. Tandfill
regulation and cleanup are reallv an effort to
pravent ground water contamination.

THE LEGAL FRAMEWORK

In 1980 Congress passed the

Comprehen-
sive Enwiro imental, Response.

Compensation,

il

and Liabilitv Act. commonly known as
"CERCLA™ or "Superfund.™ To protect
groundwater from the contamination that
results from the leaching or release of toxic
substances from hazardous waste disposal sites.
the act provides a mechanism to fund the
cleanup of these sites. In 1986 Congress
substantially revised CERCLA by enacting the
Superfund Amendments and R(‘dll[h()ll/dll()l\
Act, generally referred 1o as "SARA™

Acting pursuant to CERCLA, thc EPA has
identified over 1.200 sites that most urgently
require autention and has placed them on a
National Priorite List.s States often have
“mini-superfund” status and establish similar
lists of sites for remediation.t™ These Taws also
generathy adopt similar schemes of liability for
the costs of remediating bad disposal sites. In
addition, CERCLA also recognizes a private
right of action in favor of entities who pay the
costs of ru\p(mdinq 1o a release from a site
cven i that site is not on wnv Superfund list.

To pav for the cleanup. CERCLA xmpusc
potential liability on four categories of parties
involved in the site: (1) the present owner
andy or operator of the site; (2) the owner
andor operator of the site at the time of the
hazardous waste disposal: (3) the v sporters
of hazardous waste to the site; and (1) the
partics {generators) who arranged for the

T 12 US.C08 9601 of vy

P50 Publ L. No. 99-199 (O, 17,
some fiteratire suggests othensise
separite law from CERCIA,

1486, Although
CSARY v ot a

ta, Hall, Jro RAL & LA Reinstorls Superfund Response

Cost N calrons: The Law, The Scwever and Tl
Practiee, The Business Tawver Vol 19, No. Tt
194 cAug, 1991,

{7 e Ind Code § 137871




Superfund

waste 1o be disposed of at the site, either
directly with the owner or with the trans-
porter.® The standard of liability is sirict
liability, meaning that cach panv is respe
sible even tumcrh its actions at all times
complied with d“ legal requirements and were
without fault or negligence." Equitable
defenses that might be used to prevent liabil-
itv. such as clean hands or laches, are pre-
cluded by CERCIA= Oniv the very limited
defenses listed in the statute are available to
oppose liabilitv2t In addition, the labilitv is
essentially retroactive and extends to activitics
that took place many vears aqo and that v re
completeh Tawful at that tme.?

hnd]l\ CERCLA imposes lml)i]ity on a

joint and several basis.  This means that any

one responsible party can be held liable for
all the costs of cleaning up the site Persons
can escape full lability onlv by proving that
the harm is divisible and [hcre is a reasonable
basis for apportioning only « part of the harm
to them.2t Otherwise, the onlv way to avoid
paving for the entire cleanup is to pursuc
other generators, Uansporters. Owners or
operators,

Cleaning up a hazardous waste site can
bhe a very expensive proposition.  In additon
1o direct costs, landowners adjacent to the site
may suffer compensable damages. For ex-
ample, damages at one site were $207.5

IS0 12 US.C 8 96070,

PO Fog, Unied States w0 Ve Nluminum Confo,, Q00
Fod 710 (2nd Cir. 19930 Farndand Industries, e
1. .\lun‘nnn-(zui)'/.‘ Grarps Corp, 987 F.2d 13385 osth
Cir, 1993,

200 See Unidted States v Smugddor-Dicact Mo Corfr,, 823
F.o Supp. 273 (DL Colo, 19930

20 4

2L Lpl ONed v Prallo, 855 F.2d 170 o1 G, 1989y,
cert derred, 193 USOHOTT ¢899 Ondted States
Kramer. 757 FoSupp. 397 (DN g,

2A0 Cudted Ntades 0 Aonacheasd Refingng Col 8200
Supp. 1078 (D Minn 190,

DU Ve Ao Corp, 930 F 24 1 Puandntm
Procducts (,‘:)771, v Mhed Sienad e | T2 R Supp.
121 (W.DNDY, 1001,

20 Uhwated Nttes v R Vaes, D, 8RO 0 1107
voth e, TOSYY oot dennedd, 1940 1S TOLT (14989,

million, including the purchase of an entire
neighborhood.2

In summory, CERCLA and similar state
laws provide a powerful and far-reaching tool
for imposing lability on schools who generate
a hazardous waste and send it to a dispos 1l
site.  This liability can attach for disposal that
occurred many vears ago and without regard
to fault.

PRACTICAL POINTERS

Absent unusual circumstances, a school
will not he a wansporter of hazardons sub-
stances nor will the school be an owner or
operator of a hazardous substance disposal site
at the time of the disposal.  Instead, the
school’s liability under CERCLA will arise
because cither (1) the school generated a
hazardous waste that was deposited at the site:
or (2) the schooll probably unknowingly.
became an owner of a hazardous waste site.
(The next chapter of this monograph will
discuss wavs for the school to minimize these
risks.)

A s‘imple iltustration demonstrates the far-
reaching impact of the statutory scheme:

-\blc School District and Bad Toxic

Company generate hazardous waste, albeit at
substantially different levels. Thev hire Clvde
Trucking and Doak Transport. (xp(-cm(‘l\ 10
haul the waste to a landfill that was owned by
Jones at the tdme of the disposal and is now
owned by Gregory, who knew about the
disposal. T lhm ¢ is a release or threatened
release of toxic substances from the landfill,
and if costs are incurred 1o respond to the ‘
release, then Able, Bad, Clyvde, Doak, Jones
and Gregory are all separately responsible for
paving all those costs even if none of them
violated anv faw in generating, transporting or
accepting the waste for disposal.

A school disiriet will usually learn of
potential liabiliv under CERC LA when it
receives from the EPA or some privite party
letter advising the school diswict that it is a
potentially responsible partv ("PRP™) in con-

Q6. Washington Pose June 210 10920 a4t AN |
pavments also indoded providing college educa-
tions for 700 childien who Ined i the negbiboy
Lhood. The school distict had alieady closed e
buildig in the neghborhoaod.

i
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nection with a certain hazardous waste stte.
Generally the school will have been identified
as a PRP {rom the records maintained at the
hazardous waste site. from records produced
by those who transported waste to the site or
from evidence at the site wself, such as con-

tainers marked with the school’s name.

Note

again, the school is a PRP regardless of
whether its disposal of the has rdous waste
complied with all laws and standards of rew-
sonable care at the tme of the disposal.
Liability under CERCILL is impaosed without
regard to fault.

How does the school district respond 1o

this letterr  The following steps should be
taken immediatels:

* Contact insurance carricrs.

The school’s
present labilitv insurance carrier and the
carrvier at the time of the disposal should
be contacted.r Be prepared 1o learn
that the insurance carrier, particularly in
more recent policies. included a specific
exclusion for coverage of anv losses
suffered by the school district as a PRP.
Older policies mav also contain a “pollu-
tion exclusion,” but the effectiveness of
those exclusions is the subject of substan-
tial litigation.>>  In any event, the school
shonld exhaust all possibilities of insur-
ance coverage.  Insurance coverage for
claims arising under CERCLA remains a
fertile field for imaginative litigation.=

Contact PRP committee. The school
district or its Ltorneyv should deternnne
whether a4 PRP conmumittee has heen
formed and should make itself known to
that commitice in order to obtain cur-
rent information concerning the site.
Often EPA will first sue those parties thit
it identifies as the major sources of the
hazardous waste in the landfill (or the

o=

=

Gy

Cases hold that the PR notice letter constinites

GOt that can ngger an insurance compant’s .

duty to detend. Vllage of Momralle Waler &

L aght l)r/ff o S l"l(h/il_\ & Guar. Co, 770 F 2,

Supp. TIR BN 1941 Coakln v Mame Bundeog:
and Cus Co ., OIS N2 777 (NG Taayy,

Neeseag s Vet Casaalty and Suvely Coo o Gl Rt
Reenrees & Chempead Corg 709 1 Supp. 938 (D
Idahio 10849), M

-
o

n\ﬂ_i()l' SO e ol nl()l]L"\" to correct [h(‘
problem) or contact those parties o
offer them the opporumity w clean up
the site before EPA takes corrective
action. It will then Jeave it to that group
to pursue the other PRPs at the site.
Usually,  the anorneys and consulianis
representing the major PRPs will form a
PRP committce and that group will have
the most current information regarding
the site.

Determine basis for PRP designation.
Determine the exact hasis for the school
district being designated as a PRP. Be
sure that the substance generated by the
school district is a harardous substance as
defined under CERCLA  EPA maintains
a list of all such hazardous substances in
the federal regulations.® Unless the
school’s waste contained one of those
hazardous substances, the school cannot
be held liable for the cleanup. But, as a
practical matter, it will fall 1o the school
to prove the absence of hazards in the
waste.

Determine formation of “de minimis”
committee. Assuming that the school s
a small contributor to the landfill. deter-
mine whether a “de minimis™ or » “de
micromis” committee has heen estab-
fished, The PRP committee is almost
alwavs coniposed of, or controlled by, the
major polluters at the site. This group
then tries to minimize its exposare by
imposing disproportionate costs on the
minimal contributors to the site. Forma-
ttion of a “de minimis” committee, made
up of the smal contributors (o the site,
will give all of the small parties more
bargaining power. I no such commitice
has been formed for the site, the school
ALV Ve want to o initate its formation.

See Zucherman, ELoand MG Raskott, Preaonmen
tad Deswran Dinpatean (Shepard™s MoGras Thil
the T0%h

S S aa010l 1,

This list s maintamned at 10 CEFR Pae 302,




Superfund

¢ Encourage speedy settlement for small
contributors. Consistent with the specific
language of CERCLAL attempt to encour-
age speedy setdement of the “de
minimis” or "de micromis” contributors.*
EPA has specific guidelines dealing with
“de minimis” settlements. Almost without
exception, these settlements will be made
on a volume allocation basis, meaning
that the school’s contribution will be
based on the propertion its volume of
waste bears to the total volume of waste
at the site. Although EPA does not
usually enter into settlements that give
complete releases or do not contain
reopeners, “de minimis” settlements can
form an exception to this rule.®

* Seriously consider reasonable settlement
offers. Give serious consideration to
accepting a reasonable “de minimis”
settlement offer to cap liability and avoid

further transaction and litigation costs. A

recent court decision upheld an effective
100%. penalty on scettling “de minimis™
parties who did not accept an administra-
tive settlement but wanted to take the
deal after litigation. s

SARN added speditie satuton language regarding
settlements to CERCTALD 42 US.CL § 96220 This
inchides spedific language encouraging quick
settfements with “de minimic” patties. 12 TG0 3
9622¢g . For "de microms” settlement guidelines
see BNAL Tovies Taw Reporter, Aug. B8 1903,

B2 USO8 9622002,
Uratedd States v Connnon Euginernong Confr . 720 1,

Supp. 1027 b Mass, 19890 aff'd. S99 F.2d0 79 ol
. 19490,

In summary, school districts now face
lability for disposal actions that wok place
many vears ago and without anv fault by the
districts.  Nothing can be done now to protect
against such liabilitv.  Instead. the school
district must be aware of the liabilitv and be
prepared to respond to its potential when it
arises.  Following the above steps gives the
school district that abiliw.

-l
e
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Chapter 3

Minimizing Future Superfund Liability

THE PROBLEM

As noted in the prior chapter, trash
containing woxic waste and disposed of vears
ago can create liabilitv for the school diswrict
under CERCLA,  In addition, if a school has
already purchased land without investigating
its environmental condition, (4 not infrequent
occurrence). it could he held liable as an
owner if that land is the site of a release or
threatened release of a toxic substance.
What's done is done, and these potential
sources of liability cannot be totally climi-
nated. But the school is probably still gener-
ating hazardous waste and will usually be
buving additional land. What steps can be
taken to minimize Hability that could arise
{from these actions?

THE LEGAL FRAMEWORK

Hazardous Waste

In 1976, Congress adopted the Resource
Conservation and Recovery Act ("RCRA™), 42
US.CO§ 6901, of seq.. in an cffort to develop
“cradle-to-grave” management of hazardous
waste. I 1984, Congress amended RCRA
through the Hazardous and Sohid Waste
Amendments of 1984, 98 Stat. 3220, of seq..

RCORA contains a detailed definition of
“hazardous waste.” and EPA has published a
list of solid wastes deemed hazardous, In a

tvpical school situation, certain cleaning fluids,
construction materials, ashestos, medical waste,

shop class waste and discarded chemical
lahoratory materials could verv well fic dhis
definition and appear on the list,

Because a school will generallv be a
relatively small generator of huvardous waste

-

D50 Schoods gencraung more than 100 kg of hazand-
ous wisie i calendar manth wonld nor quabin
asa CESQG and would be subject 1o substantial
regulations that go bevond the scope of this work,

4

{less than 100 kg of such waste per month) .
RCRA will classifv it as a conditionally exempt
small quantity generator or "CESQG." As a
CESQG. the school must: (1) determine if’
the solid waste 1t generates is hazardous:w

(2) obtain a generator EPA number if it wants
to ship the waste offssite:™ (3) use a manifest
if the waste is shipped offsiter™ (4) package.
label and mark the waste in accordance with
DOT requirements:™ and (5) maintain records
and generate reports as required by regula-
tnon. v

Real Estate Acquisition

Because CERCLA includes a current
owner of real estate among its potentialiy
responsible parties, some schools could face
CERCLA liabilitv arising from their ownership
of real estate on which hazardous waste has
been deposited. SARA amended CERCLA o
provide a defense for such liability, commonly
known as the “innocent landowner™ defense, if
the owner can establish that, before purchas-
ing the real estate. it took all reasonable
ciforts consistent with good commercial
practice to minimize its habilitv and sall did
not know or have reason to know that the
disposal 100k place on the propert.

360 10 CCFROE 20211
A7 10 CEFROS 20212
Se 10 CUEFRL§ 2620000,

B9 W CFRD 8 2623020

/e

10 10 CFRS 26240 11
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1T Phis “delense™ comes in the torm of definmg
“comtrachial relationshup” under 42 U S0y
G607 and is contained i 42 US.CL§ 0601 (35,
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PRACTICE POINTERS

Hazardous Waste Disposal

Although no perfect sohution exists to
avoid future fiability for the waste a school
producing today, certain common sense
approaches will help. For example, be sure
the school identifies anv hazardous waste that
it is producing. In additdon, the school must
engage reputable transporters to ensure that
the waste 1s going 1o landfills authorized and
cquipped to receive it Contracts, particularh
those involving asbestos removal, construction
or other actnvities involving toxic substances,
should include covenants regarding proper
disposal of waste and indemmnity for violation
of those covenants. Finally, the school should
take advantage of government-sponsored toxic
waste disposal events to rid itsell of hazardous
materials,

The importance of working with qualitied
transporters and Landfills caunot be over-
cmphasized. These parties can often be the
source of informaton and asststance o the
school in complving with the law. The has-
ardous waste divisions of state EPAs are also
goocd sources of mformation and can often
“recommend” vansporters and Lndfills for
the school’s use,

Real Estate

The “Innocent indowner™ defense de-
scribed above onlv relieves the school district
from liabilitv for (l('ulliﬂg up the real estate.
The school stll could be stuck owning con-
taminated real estate with no market vadue
or practical ise. Consequenthy the school
district should take steps to ensure that any
land it acquires has no hazardons waste
problems, both to establish the “mmocent
Landowner”™ defense and 1o protect the school
district’s nvestment in the real estate,

The school district can accomplish these
twin goals v obtaining an cimvirommental
audit of the real estate prior o its acquisition.
These audits, commonty called “Phase 1
environmental audits,” can be obained from
the numerous emvironmental consulung and
engineering firms which have began operation
inorecent vears.

At the minimuom. this audit will include 2
records search of the real estate o determine
its prior uses over the last 70 or 100 vears. In
addition, ‘the audit will review governmental
records 1o be sure that the site has not heen
listed on any state or lederal “sus‘p(*cl" or
“prioviy’ *list and that the proper tv is not
located in an arca containing anv other real
estate on such list. This latter point is very
important because a school ceuld encounter
problems arising from its location near a
hazardous waste site. Finally, the audit will
include at least a visual inspection of the site
to determine whether evidence of soil con-
tamination exists and mayv also include limited
soil borings and soil contamination tests.

If anv of these efforts reveal potential
problems. then the envirommental audit can
proceed 1o more intense testing, such as
groundwater contamination tests.  If anv
contamination is discovered, the school should
first consider “walking away”™ from the acquisi-
tion. The potential hability for remediating
hazardous waste issues, particularly i ground-
water has been contaminated, is so great that
the school cannot afford the risk.

It the school decides to proceed with
purchasing the real estate (which may be a
wise move because even the hint of contami-
nation can vastly reduce the purchase price).
then the contamination should be removed
prior to closing.  In addition, the school
should seck indemnification fromy the current
owner for any lability the school encounters
or discovers at a later time. A sample form
for such indemnity appears as Exhibit A 1o
this chapter at pages 9-10.

Environmental audits should also take
pliace before the school imdertakes construe-
tion on property the school has previousty
acquircd without such audits and regardless of
the "pristine” natwre of the real estate. A
purchaser mav find that its rural kned was the
stte of a lormer landill or had been contani-
nated by prior activity at the site, such as the
burial of agriculiural chemicals. Audits bhefore
construction can avoid wasted investunent of
additional stuns on contaminated sites. The
massive potential labilite for deanup requines
extreme caution before proceeding with 1eal
estite purchases ot construction.

?
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EXHIBIT A

SAMPLE INDEMNITY PROVISION

Seller’s Environmental Indemnity of Buyer and Allocation of Responsibility.

(a) Indemnity.

(v Seller shall indemnity. detend and save harmless Buver, its officers, sharchold-

(i)

ers and emplovees, from and against any actions, suits, proceedings. investiga-
tions, assessments, audits. fines, judgments, Habilities, losses, claims, demands.
damages, obligations, costs, charges. reasonable counsel fees and other ex-
penses of every nature and character, arising from Environmental Damage as
defined in Section of this Agreement {the "Buver's Environmental
Indemmninn Loss™.

direct obligation of the Seller to prompth p(‘lf()l m any remedial or other
activities required or ordered by anv administrative agency or governmernt

official. or are otherwise necessary to avoid injury or liability 1o anv person or

property. to prevent the spread b of pollution. or to permit continued safe
()p(muon of Buver's business on the Real Estate (hereinafter the "Remedial
Work™.

(i) Without waiving its indemnity. upon failure of the Seller to promptly perform

the Remedial Work, the Buver may, at its option, commence and.or complete

such work itsell, and require the Scller 10 pav all costs thereby incurred.

(h) Lgrencv or Third Pariy Action. Without limiting its obligations under any other

provision of this Agreement. Seller shall be xnlcl\ and (omplvul\. and jointh
and severally. responsible for responding to and complying with any administra-
tive notice. order, request or demand. or any third party claim or demand
relating to pmcnn al or actual contamination on the Real Estate. except where
the contamination was caused solelv by Buver. The responsibiliny conferrved
under this paragraph includes but is not limited 1o responding o such orders
on behalf of Buver and defending against any assertion of Buver's financial
responsibilite or individual duty to perform under such orders. Seller shalt
assume, pursuant (o \ubpuaﬂmph () of this Scction any Tiabilities or responsi-
bilities which are assessed against Buver in any action de scribed under this
subparagraph (b) or any mhv- Emvironmental Damage: provided tha the Scller
shall not be responsible for anv Toss, daomage or expense soleh attributable to
acts by Buver subsequent to the Closing,

Survival.  Nowwithstanding anv limitations on other indemnity provisions in this
Agrecnient, this Section is expressh intended Iy the partics to survive the Clos-
ing without Hmitations on duration o1 amount.

The indemnities deseribed above specifically include but are not hmited to the
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Definitions - Environmental Matters.
As used in this Agreement

(1 “Hazardous Substance” means any hazardous. oxic or regulated substance. snaterial
or waste, including, but not limited to, those substances, materials, and wastes listed
in the United States Depariment of Transportation Hazardous Materials Table (49
CFR 172,101 or by the Environmental Protection Ageney as hazardous substances

(40 CFR Part 302) and amendments thereto. or such substances, materials and wastes
which arc or become regulated under any applicable local, state or federal faw in-
chdding. without limitation, anv material. waste or substance which is: (i) petroleun:
(1) ashestos; (i) polchlorinated biphemls: (iv) designated as a “hazardous sub-
stance” pursuant to Section 311 of the Clean Water Act, 33 U.S.CL 8 1251, of seq. (33
U.S.C0 8 1321 or listed pursuant to Section 307 of the Clean Water Act (83 US.CL ¥
1317) (v) defined as a “hazardous waste” pursuant to Section 1004 of the Resource
Conservation and Recovery Act, 42 U.S.Co 8 6901, ¢f seq. (42 US.CL§ 6903); (vi)
defined as a “hazardous substance” pursuant o Section 101 of the Comprehensive
Emvironmental Response. Compensation and Liabilit Act, 42 U.S.CL§ 9601, #f seq.
(42 U.S.C. 8 9601 (vii) defined as a “hazardous waste” under Indiana Code 13-7-1-
19, or a “hazardous substance” under Indiana Code 13-7-8.7-1(c): or (viii) designated
by am federal, state or local governmental authority as hazardous or toxic, which
such governmmental authorities regulate. or otherwise control for the protection of
health. safetv or the environment.

(i) "Environmental Damage”™ shall mean any or all habilities. oblhigations, claims, dam-
ages, penalties, actions, causes of action (criminal. civil or administrative). investiga-
tion, ahatement, containment, remediation, response, removal or cleanup costs and
other costs and expenses (including. without limitation, consuliants” {ees and attor-
nevs' fees) 1mpmcd upon or incurred by or asserted against the Scller or Buver by
reason of, or in connection with the foll(mmq conditions arising from events or
causes occurring or existing prior to the Closing:

(\) the presence, disposal (incuding off=site disposal), escape, leakage, discharge.
cmission, release or threatenced release of any Hazardous Substunce on, from.
or affecting the Real Estae:

(BY anv personal injury (including the death of any person) or property damage
(real or personaly arising out of or refated o any Hazardous Substance:

(G any lawsuit or administrative action brought or threatened, settlement reached.
or government order issued, relating o o arising out of. anv Tazardous
Substance:

(Y any actual or alleged violation of laws, orders, rules, guidelines, ordinances,
regudations, requirements. demands of any govermment authoriy (federal,
state or locah) arising out of, or related 10 am Hazardous Subsiance: or

(F) amy condition that interferes with a business refationship, affecs the use or
enjovment of amy property. o1 poses @ hazard 1o health, satety or the environ-
ment which is hased upon. or is i ac way related o, any Hazardous Sub-
stance.

-
-
4
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Chapter 4

- Underground Storage Tanks:

The Danger Below

THE PROBLEM

School districts often maintain under-
ground storage tanks ("USTsT) to hold. for
example, gasoline at a bus garage. Although
petroleum is not defined as a hazardous
substance under CFERCEAL Subtitle 1 of the
Resource Conservation and Recovers Act
("RCRA™) required the EPA to develop a
comprehensive regulatory program for USTs.
including those containing petrolewm, which
is a regulated substance under this law? o
accordance with this direction, the EPA has
adopted regudations which govern USTs,

As with the regulations of hazardous
waste sites under CERCLAL controls over USTS
are imposed to proteet the purite of gronnd-
water, Petroleum contamination of a drinking
water supply poses health risks for the users
Leaks from USTs can migrate into private and
priblic water supplies.

THE LEGAL FRAMEWORK

The EPA regulations include rules for the
design, construction and installation of new
tanks; standards for maintaining leak detection
svstems and related record-keeping: rules
requiting the report of releases from regu-
lated tanks: corrective actions for such re-
leases: and standards tor closing existing
tanks Because of the vast numbers of USIs
in existence, the FPA has essenitally delegated
UST regulation to state programs or agencices,
waually the state’s EPA and or five marshadl.
Caution: Often the state rules for USTs will
differ from the EPA rules. Consequently, the
school district must contact its state agency to

SRR UL S N SR 1 (]
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be sure that it has followed the correct proce-
dures in dealing with UST issues. The follow-
ing deseription of the rules is based soleh
upon the EPA's regulations.

The law contains several exclusions of
USTs from regulation.’t Probably the most
applicable to school districts arer (1) tanks
storing heating oil for use on the premises
where stored: (2) septic tanks; and (3) waste
water reatment tanks that are part of a
treatment facilitv regulated under the Clean
Water Act. - Again, however, states may have
different exclusions: in particular, states may
regulate heating oil tanks.

A school district should have noutfied it
state ageney of existing USTs by Mav &,
198G.  New tanks installed since then have (o
meet certain consiruction and design stan-
dards, including leak detection, and must be
installed in accordance with the regulations.
These new tanks must also include spill and
overtill prevention equipment. The appropri-
ate state ageney should be notified of the
nstallation of new tanks.

These standards for acquiring and install-
ing new tanks will affect every owner of a
UST because, by December 220 1998, all USTs
must cither meet the new tank performance
standards, be equipped with specific upgrades
or be closed down. Accardinglhv all school
districrs that have USTS must be familiar with
these requirements.

Iy addition o regulating construction
and installaton of tanks, the regulations also
Bmpose certain operation, maintenance andd
record-heeping tequirements, The purpose ol
these requirements s 1o prevent apiils o
feaks, i possibles on 1o detect the existence ol
such spills ot leaks as soon as possible. The

P12 080, ot
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regulations provided a phasc-in for compli-
ance with the release detection requirements.
The phase-in schedule required all tanks,
whenever installed, to meet such requirements
I the end ol 1993,

If a "release” does occur {eg., the wnk
leaksy, and that release exceeds 25 gallons of
petrolewm or causes a sheen on nearby sur-
face water. the release must be u‘pmud
within 24 hours.  (Check state law regarding
notification of general environmental spills as
they mav contain stricter reporting require-
ments.d  In addition, upon confirmation of a
release, the UST owner must perform immedi-
ate corrective action to be sure that no fur-
ther releases occur and to eliminate fire and
explosion hazards. Once these immediate
measures are completed. then the owner must
abate the contamination caused by the release
which can include the removal of anv con-
taminated soil and the cleaning of anv con-
taminated groundwater.  Again, the states mas
have differcnt rules for the reporting of leaks
and the appropriate corrective action.  State
law and state agencies, usually the state EPA
and or fire marshall, must he consulted

Am dosure of a UST must be accom-
plished in accordance with the regulations
and again ustally requires notice to the state.
This closure will ustallv mean removal of the
UST from the ground or at the very least
filling the rank with inert material. In addi-
ton, at the tme of closure, the owner should
determine whether leaks have occurred that
have contaminated surrounding sotl or
groundwater and clean up anv such contann-
nation.

Finallv, the regulations impose certain
financial re \})()n\lhlhl\ r(‘qunvm(‘nts which are
designed to ensure that funds exist for the
cleanup of UST releases if the owner s not
financiallh vesponsible. Many schools and
school lawvers) are unaware of these financial
asstrance requirements. They apphy o all
governmental districts. including schools,
unless the debts of the school also constitute
debts of the state under state lawr The
regulations provide o number of wavs to
satisfv this financial assurance requirement,
These inchude use of the school’s bond rating
and a Uselt-irsurance” mechanism based on

th 120 S8 olt]e. ((lv(...

the school’s financial information. But use of
these mechanisms require strict compliance
with the regulations including, in some cases.
using the exact wording in the regulations to
satisfv the EPA

Failure to comply with UST regulations
subjects the school district to enforcement
actions that can imclude civil penalties up to
$10.000 per 1ank for each dayv of violation.
In addition. many states have established an
excess liability fund to cover uninsured
cleanup costs in case of an UST leak. But
failure to complv with the regulations usualh
disqualifies the UST owner from participation
in this fund.

PRACTICE POINTERS

When the UST regulations were first
adopted. thev received substantial publicity,
and many UST owners did a good job of
initial (()mplmnw with the Laws. As time
passes. and those school people familiar with
the rules retire or move on 1o new positions.,
new personnel mav become involved without
knowledge of these rules. Consequently,
compliance decreases and the potential for
Labihivv increases. Periodic and svstematic
review of all documentation regarding USTs
should be an essential part of cach schoot
district’s practices.

Close attention should be paid to two
specitic arcas: (1) closure of tanks and (2)
financial assurances. As for ank closing. oo
often the school does not take closure costs
into account in budgeting for closing of a
facilit. These costs can be substaniial given
the possibility that the tank has leaked and
cleanup will he required.

The Bnancial assurance regulations are
relatively new and have not received much
attention. but thev have substantial repercus-
sions for a school district that fails to comply
with the rules. Anv school with a UST should
review the regulations closely to be sure they
have filed the appropriate docoments,
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Chapter 5

Dangers Within the School: Asbestos,
Radon, Lead and Other Toxic Substances

THE PROBLEM

Schools house students and stafl for
extended periods of the dav and for at least
half a vear. The average student will spend
over 1,300 hours 4 vear in a school building.
and teachers and other emplovees will spend
even longer periods. Theretore, harmful
substances that may be present in the school
building can pose health risks to the occu-
pants.

Congress has identified three substances
— asbestos, radon and lead — which it be-
lieves pose particular problems in school
buildings. In response, Congress has adopted
laws to attempt to deal with these problems.
In addition, the Occupational Safetv and
Health Administration (OSHA) has recognized
the existence of other hazardous substances in
the workplace and has regulations i place
(‘()n(‘t.‘rnhl‘gy these prndurls.

Failure to complyv with these Taws and
regulations in some cases exposes the school
to substantial fines and other penalties. o all
cases. however, a failure to appreciate the
potential health problems for students and
stafl arising from the presence of these sub-
stances can result in significant “toxic tort”
Habilitv for the school district. Consequently,
exach school administrator and school Lawer
will need o be aware of those laws and
regulations pertaining to ashestos, radon. lead
and other toxic substances,

ASBESTOS

Ashestos is probably the best known and
the most regulated of the toxic substances in
schools,  As carly as 1978, the Environmentad
Protection Agency had suggested that the
presence of ashestos in school buildings yaised
particular public health problems. The FPA'S

U

cmphasis on asbestos in schools, as opposed
to the existence of ashestos in many other
buildings. appears to be based upon the
particular sensitivity of students to potential
ashestos contamination.

Ashestos was wideh-used in floor iile,
mastic, insulation and other building products.
Intact, ashestos apparently poses no health
risk. I ashestos becomes powdery, however,
the fibers escape into the atmosphere and can
he breathed into the lungs causing damage.
Ashestos susceptible to this problem is called
“friable.”v

Although the EPA had recognized a
potential health problem arising from ashestos
in schools for several vears. Congress became
dissatisfied with EPA's respounse to this prob-
lem. Conscquentls. in 1986 Congress adopted
the Asbestos Hazard Emergency Response
Acts ("AHERA™). finding that the EPA's rules
were inadequate and purporting to establish
federal standards for the inspection of ashes-
tos-containing material in schools and imple-
mentation of appropriate response actions
with respect to that material,

As a result of AHERA and the EPA
regulations thereunder® each school was
required to inspect for ashestos and develop
an ashestos management plan for cach school
building under its authoritv.. The plan had o
include: (1) a description of all inspection
and response actions carried out concerning
ashestos hefore October 22,0 1986: (2} results
ol the inspections carried out to determine
whether ashestos-containing material was
present in a school building: (3) a description
of measures to be taken o respond o any
friable asbestoscontaining material; and (1) a

17, 1 USO8 2011 o4 sy
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detatled desaiption ol sy asbestos-containing
material which remamed inoa school building
alter the response actions were undertaken.,
The plan also had to provide for periodic
reinspection and long-term attention to the
ashestos problems.,

An additional aspect of AHERN deserves
mention. Congress was concerned that those
people advising schools on how to deal with
asbestos and those contractors remaeving the
ashestos or otherwise teating the material
were not subject to e particudar licensing ot
other requiremients. Consequenthy, AHERA
set up a state-administered program to provide
accreditition to asbestos consuliants and
contractors.  AHFRA requires that the inspec-
tions and response actions required under the
management plan be developed and carvied
out by accredited contractors and consultants.

Schools removing asbestos or otherwise
dealing with {riable ashestos-containing nvate-
rial must also be aware of the significant
health tisks posed for those who do the work,
EPA regulations under the Clean Air Act
provide spectfic work procedures and practices
that govern asbestos removal, OSHA also
has regulations that prowect workers exposed
1o asbestos

Disposal of the removed ashestos is abso
suhject to regubation as a hazardous waste.
Conscquenth, this disposal is governed by the
RCRA 1ules described in Chaprer 30 I
proper disposal can be the basis tor CFRCT A
liabilin,

In short, Congress singled out asbestos as
being warthy of detailed and sophisticated
attention from cvery school distiict in the
ndtion,

AHFRA requites schoals to follow specitic
inspection and management plan proceduores.
Within these procedures, howevers the school
i~ granted substanual discreton i choosing
alternatives o address ashestos in the bald-
ing.  For example, e Liddedl v Board of Fduea
tion of City of St Tomes, 771 F Supp. HHY6
(F.D. Mo, 1991y, the State of Missori had
challenged the costs incurred Dy the St o
schools in thieir asbestos abatement program.
Miscotnt was responsible for a potion ot
these costs under o desegreganion orderd In
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particular, the state challenged the decision ol
the school 1o remove vimd asbestos tle even
though that tle was not feiable. The court
chose not 1o second-guess the sehool's deci-
sion 1o emove the tiled stating:

When faced with o complex (and
often confusing) set of asbestos
regulations, the Cowrt fecls that the
most prudent thing for am school
to do when the health and safen
ol children are mvolved, i< 1o
remove the ACM (asbestos-contain-
g materal) i school otficials
believe there is a posstbiline for
release of asbestos fibers. Given
the age of the schools and the
extent of renovation activities, this
Court cannot bault the Cinn Board
for opting 1o remove the VAT
v ashestos tile].

fd. At 1501,

It is important to note that nothing in
AHERA mundates the 1emoval of adl asbestos
from all school buildings,  AHERN requires o
plan of tesponsive action onlv o ashestos that
has became “friable.”  AHERA contemplates
that friable ashestos material will not necessar-
ilv need 1o be removed but nstead can be
cncapsulated so that the particles do not
reach the aunosphere.

Nevertheless, many school disnicss,
spurred by concerned parents aad stati and
the fear of labiliny, have weated AHERN as a
requirement that schools remove all ashestos-
containing materials from the school premises.
In the course of removing the asbestos, how-
cver, schools have necessarih caused the
removed material 1o be crumbled and asbestos
patticles o he released o the wirs This faa
has catsed wonne experts o question whether
the cure was worse than the discase.

Accordings, betore a school distria
tndertakes the remonval ol ashestos from a
Duailding, n should ask whether the removal s
the onhy method 1o deal with the sitation.
Drequenth, Jess extreme and less expensive
medasures Lare asailable wineby will he convistent
with AHERA and more realistic for the school
bindget.

Schaols contractung for the management,
temoval and o disposal of asbestos should
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insist on provisions requiring the contractor to
follow all applicable rules to protect the
contractor’s emplovees and the school. Work
should be conducted during the summer or at
least after school to minimize exposure to
students and staff,

Il the school’s own workers are expected
to deal with ashestos. compliance with the
FPA and OSHA rules becomes the school's
responsibility.  Safety training and observance
of safety rules must be required for all em-
plovees.

Some experts now question whether the
threat of asbestos exposure in schools justibies
the massive attention and remediation pro-
grams that have been expended. In a 1991
Los Angeles Times series regarding press
coverage ol health risks,® the reporter dis-
cussed the public panic over the presence of
ashestos in New York Cin schools. He noted
that panic had caused schools to open two
weeks late in the tall of 1993 i order to
allow tspections for asbestos to be completed.

The reporter compared this panic to the
panic which occurred over the use of the
pesticide Alar on apples. noting:

in the 1960s and "70s, miners and
other industrial workers who had
worked in ashestosladen cuviron-
ments 20 or 30 vears carlier began
to show a high incidence of lung
cancer and other lung diseasces.
Congress and the EPA subsequenth
took steps 1o limit asbestos expo-
sure.

But many officials failed to take
into account the enormous didfer-
cnce between the eaposure of
someone working with a toxic
substance all day and somcone who
might be exposed 1o it occasionally
and bricflv. Thev abo failed to
differentiate hetween the Kind of
ashestos that could be trulv danger-
ous (Anphiboles) and the white,
Chrisatile-based ashestos thatt s
used 95% of the time in the
United States and that repeated
otudies have shown s “not a health
risk m a n(m—n('rup;uinn'.ll envitan-
ment,” as a team of international

experts concluded in a studv pub-
lished by Science Magazine in 1900,

The crumbling asbestos mav well
have oftered some risk. but the
decision to delav the opening of
school was "bhased more on a need
1o reassure fearful parcuts than on
any estimate of health risk.” [quot-
ing] health experts and school
officials . . ..

Nevertheless, Congress has deereed that
ashestos i schools is worthy of special atten-
ton.  More importanty, Congress has im-
posed penalties of up to $5.000 per day for
cach day a school fails to carrv out its respon-
sibitities.

RADON

Decaving uwranium and radivm in rocks
and soils release radon gas. This colorless
and odorless gas can eventualh permeate into
schools through cracks in basement floors or
foundations. Trapped in school buildings
without proper ventilation, the radon is then
hreathed into the tungs of students and
teachers. thereby increasing their visk of Jung
cancer.

The EPA estimates that 5.000-20,000 lung
cancer deaths a vear are caused by radon. Tt
is generally believed that radon is the lTargest
source of tung cancer risk i the non-smoking
population.™

In 1988, Congress passed the Indoor
Radon Abatement Act as amendments to the
Toxiec Substance Control Act.> That act,
among other things, established 4 national
long-term goal o make air within buldings in
this country as free of radon as the air out-
side the buildings. The act turther provided

-

[ov Angeles Tines, Sept. 12 fouy,
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tor the development of construction standards
which would mitigate the build-up of radon in
newlv constructed buildings.™  Finallv, and
particularlv relevant to schools, the act di-
rected the EPA 1o study the extent of radon
contaminaton in the nation’s schools and 10
identfy arcas with @ high probability of
schools with elevated radon levels. > The EPA
has responded to this portion of the law and
has published lists showing radon “hot spots™
m virtwally every state.

Remediating high radon levels generally
requires providing h(ltm ventlation to the
building.  Radon is a natarallv-ocomng

substance generally present in the atmosphere,

but the tevel of radon in air outside of build-
gs is so diluted that 1t poses no health risks.
Problems result when the radon becomes
trapped in an existing building so that the
amount of radon contamination in the air
exceeds safe tevels, Ventilation removes the
radon from these trapped areas and further
dilutes it to safe levels.

Two tpes of school huildings are suscep-
tible to radon problems, First, nldu build-
ings, which are move apt o have cracked
foundations or {loors, can be reservoirs for
radon buiklup.  Second, "tight™ buildings
consiructed 1o prevent heat loss and save
energy costs can allow air 1o stagnate and
contribute 1o radon buildup.  Schools owning
and operating these types of buildings, par-
ticulariv if thev are located in identificd radon
“hot™ spots. should engage in periodic radon
ait testing to ensure that radon levels are
helow hazardous readings.

Schools contemplating remodeling o
new construction should also assarve them-
selves that the construction techniques will
not contribute 10 radon buildup.  In those
arcas where there is a substantial likelihood of
radon contamination. the architeet’s contract
should be amended 1o mclude specitic provi-
sians regarding the ability of the design to
inhibit the buildup of radon gas.

In some respects. the problem of tadon
appears to be an environmental fad, The
threat of radon contamination was a popula

“scare” story in the ke 1980s and carly 1980k,

Some home buvers demanded radon tess

57 12080 8 2ot

aN 2 U NC 8 2onT.

prior to completing the purchase of a home,
and radon “self-test” Kits appeared in many
hardware and home improvement stores.  For
whatever reason. radon does not appear to
register as highlv on the popular environimen-
tal scale these davs. For schools located in
areas of high radon levels, however, it still
remains a concern and should be inciuded i
the school’s overall environmental plan.

LEAD

The presence of lead in schools, either in
drinking water or in lead-based paint on the
walls, mav lead to significant health problems
for children. Studies show that children are
especially at risk for lead exposure. Lven
small levels of lead. below those levels once
considered safe, have been associated with
deficient LQ. scores. academic achievement,
language skills and atnention span.™

In the course of enacting the Lead
Contamination Control Act of 1988 Caon-
gress found that a major source of lead
contamination was the lead used in drinking
water coolers either in lead solder or in fead-
lined water tanks.  Congress cited survevs
from several different states showing that a
high percentage of schools had lead levels in
drinking water above the EPA standard then
in offect of 20 parts per billion.  (FKPA was
then considering lowering this level to 5 parts
per billion)  For example, over 4()"(' of
Minnesota samples and over 67% of Marvland
samples showed lead contamination above the
lessrestrictive Tevel

[ead contaminaton resulting from school
drinking water coolers presented particulan
problems because most of those coolers were
hrilt prior to the carlv 1980s, when all manu-
lacturers. except one. stopped using fead in
the coolers. Further, becise water niav stand
in school water coolers for a long period of
time before use, such as during veekends and
vacations, the likelihood of contiumination
Hom tead-hned reservoirs s inoreased.

S Reposts ab these studies appedr a 19880 S Code
Cong. and Admin News 3795 o7 vy

O U NG 300) o ey
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The Lead Contamination Control Act
required EPA to distribute to the states a hist
ol drinking water coolers that are not lead
free. States ware then to establish @ program
1o assist schools in testing for and solving
lead contamination problems. These pro-
grams were to ensure that, by 1990, all water
coolers with potential for lead contamination
were o be replaced. removed or rendered
inoperable in the schools.

As a result of this action, lead in school
drinking sater should no longer present a
substantial problem.  Yet, even after the
effective dates of this legislation. at least one
school was attempting to sell bonds to com-
plete repairs in a building where one-half of
the water fountains had been turned oft and
teachers were drinking bottled water due o
toxic lead levels in the plumbing. Lack of
funds or inattention o the statutory param-
cters could mean that other schools continue
to be out of compliance with the statute’s
intent. Students and teachers damaged by
non-compliance can probably point to the

statute as establishing a minimum standard of

care.  Accordingly, schools that do not com-
ph with the faw expose themsehves to signifi-
cant risks.

Lead can be found not onhy in a
school’s drinking water, but also on the walls,
partcularly in older school buildings that
used lead paint. For example, in the fall of
1992, one New York Cirv elementan school
was closed for two weeks due 1o high lesels
of leadd in wall paint and floor dust.~ One
expert at a medical center likened the school
10 “toxic waste dump” due o the fevel ol
lead at the school. The dust had been
created in the course of renovations of the
building. During the twa weeks the school
wits closed, workers cleaned up the dust and
completed renovations,

Students can be exposed to lead
through lead-hased paint by breathing the
dust 1esuling froms constiichion o by cating
paint chips. This Tater method is a pariicu-
L problem for schools heusing vounger
children.

There are currently no federal guire-
lines with respect to the removal of lead
paint or abatement of problems with lead

B2 Newadan s Soplt P, Jon?

paint in schools. However, 13 US.CL 88
2681-92 does address efforts o abate hazards
related 1o lead-based paint in housing.
Schoals concerned about the possibilinn ol
lead-based paint on their walls and inter-
ested in programs to reduce or eliminate
this risk might profit from reviewing the
regulations tssued under these statutes to
assist in their remediaton efforts,

OTHER TOXIC SUBSTANCES

In addition to ashestos, radon and lead.
a school can have many other materials that
contiin toxic substances.  Manv of these
products are unavoidable such as shop and
laboratory supplies, cleaning products and
construction materials.  Very often, school
cemplovees are those most likely to come
into contact with these items,

To protect such emplovees (and itself).
a school must be sure that it has complied
with OSHA's hazard communication rules.
These rules mandate cach emplover to have
a written hazard communications program
that includes a list of harardous chemicals
located in the school. Everv chemical
nunufacturer has o determine if its product
constitutes a “hazardous chemical™ under
OSHA's definidon. it does, then the
manufacurer must prepare a material safeny
data sheet ("™MSDS™) for that product The
MSDS must include the hazards, precantions
in use and other preseribed data on the
chemical.

The school as emplover must obtain the
AMSDS and make it available to vmpln\us
In addition, the school must label containers
10 advise workers of a chemical™s presence
and its hazards. Finalh, the school has 1o
provide education and training in handling
the chemicals. Students and volunteer
workers who come into contaet with the
products also need 1o receive prope cduca-
tion and raining.

CONCILUSION

By singling out ashestos, vadon and lead
for particular sttention in the school setting,
Congress has created not onlv sone fegal
hurdles tor comphiance hut also some defi-
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nite liability risks. In addition. OSHA regula-
tions address other hazardous substances that
threaten the workplace. Certainly. other
factors in a school, such as the overall condi-
tion of the building, can pose healih risks.

But from an environmental standpoint, a
school should focus on the conwrol of hazard-
ous substances as a first step in its efforts o
provide a healthy school "aunosphere.”

Y|
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Chapter 6

Toxic Torts

In addition to environmental liabilin
arising from federal and state regulatory
statutes, the school district must also be
concerned with liabiliy for so-called “toxsic
torts.”  These torts are generally defined as
mjuries wrongfudly caused by exposure to
chemical substancess The theories of liabilin
for 1oxic torts wre the wpical state tort law
canses of acdon such as negligence, striet
Habilin for hazurdous activities, nuisance,
products labilitv, cte. However, these tort
actions have unique proot problems that must
he addressed. particularly for causation and
damages.s

A school district could face a2 roxic tort
case due to idlnesses suffered by students or
teachers as i result of exposure 1o chemicals
used in the school, For example, a class mav
cncounter an outhreak of illnesses or reac-
tions due to odors coming from remodeling
or renovation activitics occurring i the
school during school times Or students
could be injured due to exposure to lead
patng

A review of the case law reveals the
{ollowing situations in which schools have
been sued for aleged oxic tort injuries and
or violations of federal environmental law:

o Thaoss v Preenan, 852 SW.2d 354 (Tex.
App. 1992) Student sued school science
reacher and school nurse for personal
injuries suffered when the stndent was
buined by o caustic chiemical compound.

o, Admctcan Bae Assocanaon, M D scoesonontas 1oe
\ovpwal 1002y

ol Ld w105
60 Los Angeles brmess A B0 1002,
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o Universty of Miami Medicad School w0 Single-
fon, D82 S0.2d TI82 (Fla. App. 1991,
Graduate student emploved as a lab
assistant filed worker’s compensation
claim for injuries resulting from exposure
to toxic fumes during her emplovment.

o Dick v Superior Court of Los Angeles County
and Los Angeles Unified School District, 230
Cal. Rpu. 297 (Cal. App. 1986). Indi-
vidual brought suit alleging personal
imjuries as a result of exposure to toxic
fumigants at school.

o VMervwik 1 (,'I'l_\ I:f ‘\'1’11‘4,'771 Fealls. 120 N.Y.S.92d
GR7 (Sup. CLNY. 19790 Suit brougin
arising from location of school on hazard-
ous waste dump.

¢ School Distvict of the City of Mlentown
Marshall, 657 E2d 16 (3rd Gir, 1981),
Emplovee alleged discrimination based on
anti-retalintion provisions of the Toxic
Substances Control Act.

o Byrue v Board of Fducation, T98G WL,
120646 (F.D. Wis, 19893, Flementars
school teacher claimed diserimination
under section H04 of the Rehabihitation
Act. alleging that school premises where
she taught contained potentially toxic
airborne organisins 1o which she devel-
oped a permanent sensiivite resulting in
@ cisabitinn which the sc hool failed 1o
accommodate.

In preventing and defending toxic tont
linigation. the school nuarse can phay a pivotal
tole. Often the nurse can detect a pattern of
complaints emerging in a parvcular chiss or
particulin wea of school. Ideallh, the nurse
should recene mraining in recognizing poten-
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tial environmental causes for such outhreaks.
Quick reaction to climinate the cause of the
problen, such as restricting construction work
to nou-school hours, mav solve the problem
and reduce the likelihood of lidgation.

The school has several other steps avail-
alile to it to minimize its exposure in toxic
tort hitigation.  First and foremost among
these steps is assuring compliance with fed-
eral, state and local envivonmental laws and
regulations.  Although compliance with man-
dites will not guarantee success in toxic tort
litigation. failing to comply with the standards
will almost certainly be seen as a failure to
exercise a reasonable standard of care. Juries
will probubh not understand or appreciate a

school’s non-compliance with environmental
faws.

A second step o vchooi can take is 1o
climinate the possible sources of toxic tort
liabilitv. A school could substitute non-toxic
aliernatives for toxic chemicals presently used
in the workplace, For example, use of an
integrated pest management program could
take the place of repeated spraving with
pesticides. Or harsh chemical eleaning sol-
vents could be eliminated and more fenviron-
mentallv-friendiv” producis wsed in their place.
Fach of these alternatives will require consid-
cration of their costs and benefits, but reduce-
ton in use of toxic substances can onh work
it the school’s favor in avoiding toxic tort
litigation.
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Chapter 7

Prevention of and Response to

Environmental Crises

PREVENTION

Thus far this monograph has discussed
methods that a school may use to lessen the
potential of an environmental crisis in one of
its buildings.  Proper waste disposal. care in
land acquisition, attention to ashestos. radon,
lead, aud other toxins in the school and
compliance with UST reguladons are all
examples of evervday pmwdmcx that will
belp protect a school not only from legal
lability but also from the substantial adminis-
trative and public relations issues that an
environmental “erisis”T can bring.

Review of other environmental law hiera-
fure sugee sty some (lddl“()lhh Pl(\(ll[l\('
measures.

Construction

Construction activities often introduce
potentially toxic materials into the school
setting. thereby exposing students o such
materials. The school should take steps to
minimize the risk of exposure and to assign
responsibility for anv exposure that occurs.

In contracts for new construction, the
ceneral contractor or construction manager
should be required to advise the school as o
the use of any potentially hazardous materials
in (()mplcun(r the work <o that a determina-
tion can he made as to the extent of specilic
contractual language neceded 1o address ad-
cquatels that material. More generally, the
contracts should require use and disposal of
amy tonic materials in accordance with the
civiropmental Taws that apply 1o those materi-
als. Supervision and examination of the
workstte should be undertaken o ensure that
soil or water contamination does not occur at
the time of construction.

At the very least, general lainguage requir

ing compliance with all environmental Jaws

ol
e

Co

and a covenant not to pollute the site should
be included in the contact. The contractor
should also assume responsibilite for protect-
ing his own workers from exposure.  Finallv.
lhc contractors’ liabilitv insurance should be
reviewed to ensure that it protects the school
from the liabilities set forth above. "Pollution™
exclusions need to be carcfully serutinized.

Renovation and remaodeling activities also
increase the potential for environmental
problems. Again, these activites, like new
construction, pose the potential of introducing
hazardous substances into the school site.
Consequently, the contract should contain
provisions similar to the ones deseribed above
for new construction.

Renovation and remodeling mav present
increased risks (o the school, because students
and emplovees mav be present at the site
when the materials are being used. Fumes
from construction or dust from lead paint or
asbestos removal pose potential problems for
the school,

Consequently. renovation and remodeling
should be scheduled. if at all possible, (hnmgr
summer vacations or other extended student
absences from the building,  If renovation or
remodeling must occur during the school
term, the school should consider scheduling
portions of the work for after-school hours.

In addition. ph\'sicnl s‘cpumlinn ol the arca
under renovation from the drca being used In
students and teachers should be m: nnt(lmul
This not anlv prevents contamination from
entering the school arca. but it also has the
added advantage of keeping students away
fiom the work area.

Provisions regarding the time of work,
the use of materials and the separation of the
work space should be contained in the con-
struction contract. Be sare that the general
contractor, consttuction manager, and archi-
tect understand their obligations to protect
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the school emvironment from contamination,
agree to provide that protection and insure
against the nisks,

Mamienance Activities

Mantenance activities also can be the
source ol environmental problems. The use
of toxic cleaning fluids and insecticides ave
olten the major sources of these problems.
The school's nmuuntenance statt” should con-
sider thie costs and benefits of non-toxic or
less toxic products.  In addition, use of cer-
tain products and insecticides should be
limited 1o times ot extended school breaks o
at least, o tmes in which students are not
present in the building. Proper ventikuion of
the school buitding at such tines should be in
place.

RESPONSE

Despite the best of efforts and plans, an
cmironmental orisis mav stll arrive. Once
this happens. the school must act quickhy to
protect the health of it constituents and
attempt to alleviate the mass hysteria that
often accompanices these problems. Advance
preparation can helps This preparation
should include the following:

¢ The school or its attornes should be
famihiar with the sources of environmen-
tal law and liabilin.

*  The school muse should be trained in
identifving svmptoms which could be
prompted by envirommental conditions.

¢ The school nurse should examine records
of student sickness to determine if any
patterns emerge indicating problems at
particular times or in particular locations

s The school should identify the govern-
mental agencies that can be contacted
tor help in the corisis, such as the state
and local environmental protection
departiments and the state wund local
boards of health.

¢ The school should also identifv potential
experts, such as emvironmental engineers
and industrial hvgienists. who can assist
the school quicklv, i necessary,

Careful documentation of health daims
and health concerns is essental. Again, the
school nurse is critical to this tvpe of record
keeping. But particular care must be taken to
avoid the "power of saggestion™ problem. v,
making people feel sick when they are not or
“suggesting” the source of the problem is in
the school.

If the school s not the source of the
cmvironmental contamination, such as when a
chemical spill occurs near school property,
then the school should coordinate its response
with the federal, local and state environmental
auwthorities. Evacuation plans should be in
place tor cach school building. 11 the schoal
is evacuated or closed. return to the site
should occur only after the approval of health
officials.

Finallv, open conimunications with par-
cnts may help stem the rumors that often
bedevil an environmental crisis. Suggestions
of “cover up” or silence add liale o the
credibilivv of the school and do not foster the
cooperation the school needs 1o deal with the
problem.

i
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Chapter 8

An Environmental Check List

Compliance with all applicable environ-
mental laws is a daunting sk, The following
list of questions and concerns will enable
school lawvers and school administrators to
start and to maintain the process of complh-
ance with these requirements.

SUPERFUND/RCRA

1) Does the school retain copies of all of s
general liability insurance policies: Can
it locate those policies?

21 Do the policies exclude poltution claimsz
Can coverage of these claims he ob-
tained?® A what cost?

3y Has the school received from the EPA or
any other party letters notifving it of
potental responsibility for hazardous
waste sitesr M so. has the school nouficd
its insurance carrierr Has the school
pursued the possibilitv of a “de minimis”
settlement of the matter?

1) Has the school determined whether any
ol its waste would constitute hazardous

waste under RCRA?

3 Is the school satisfied that its waste
transporter operates in compliance with
chvironmental Laws and delivers the
school’s hazardous waste to properh
regulated Landfillse

6y H the school is disposing of hazardous
waste, does the school package the waste
properh, use manifests for its shipping
and retain the records required under
RORA?

and disposal of hazardous materials by
building contractorsz

71 Do construction contracts addiess the use

~

9)

Does the school have a Phase T environ-
mental assessment of anv site it has
purchased in the last five vears?

Betfore starting construction on ground
purchased without an environmental
assessment, does the school obtain such
AfL assessment?

UNDERGROUND STORAGE TANKS

1)

)

Doces the school have any underground
storage tanks that are subject to regula-
tonr

[f the school has tanks. has it notified
state authorities of the tanks’ existencer

If anv new tanks have been installed
stitce 1986, did the construction and
installation of those tanks complhy with
federal and state Taw?

Were the appropriate authorities notified
when the tank was placed in service?

[Has the school complied with the record-
keeping and Ieak detection reguirements
that apply to the tanks?

Has the school comptlied with the finan-
cial assurance regulations?

ASBESTOS

Docs the school have a proper ashestos
management plan for cach of ity schaool
buildings?

Are copics of those management plans
maintained in the school and building
files as required by the regulations:?

Do connacts with those providing asbes-
tos management services require the
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contractors to follow all enmvironmental
laws in handling and disposing of asbes-
tos?

If school emplovees are working near
ashestos, have they received proper
training and have they been warned as 1o
the presence of ashestos containing
nmaterials in the workplace?

If the school emplovs consultants or
coutractors to assist ny is ashestos man-
agement functions, is the school satisfied
that those consultants and contractors are
aceredited by the state?

RADON

B

3

Is the school located in an area wdenti-
ficd as one of high radon concentration
by the EPAr

It the school is located in @ "hot™ radon
area, does the school have a program of
svstematic radon testing for its school
buildings:

Is the school located iy a state which
requires radon testing ol schools and has
it complied with those state faws?

LEAD

1)

Has the school determined if anv of s
waiter coolers contain ltead-hned reservonrs
or lead in the plumbingz H so. has the
school removed all of those coolers or
rendered those coolers inoperabler

Has the school determined whether tead
exists in anv of the plumbing fixtures or
water ines of the schoolz

If the school s uncertain as 1o the
composition of its water coolers o
plunibing lines. has the «chool conducted
tests o determme i the school’s drinking
water contains feads

ITas the school determined whether am
of the paint used on its walls is a lead-
hased paintz I <o what steps has the
school taken to ensine that students do
not ingest the pant:

OTHER TOXIC SUBSTANCES

i)

Has the school identified the hazardous
substances present at the school and
obtained the data material sheets for
those substances?

Has the school informed its emplovees of
the existence of hazardous substances in
the workplaces

Does the school conduct the education
and training pProgranis necessary o
cnable emplovees to handle the harzard-
ous substances safeh’

Has the school encountered an unusual
level of sickness among students or
cmplovees that is being attributed 1o
conditions within the buildings I so, has
the school made anv investigation of
these occurrences?

PREVENTION OF OR RESPONSE TO
AN ENVIRONMENTAL CRISIS

1)

3y

)

Has the school nurse received any train-
ing regarding "environmental” illnesses:

Is comcone in the school administration
charged with the responsibilinn: of moni-
toring comphance with environmental
lawsr

Hiis the school identified the appropriate
local, state and federal enmvironmental
authorities that can assist the school in
the event of a crisis?

Has the school identified emvironmental
engineers and industiial hngicnists who
can assist the school in an environmental
Cmergenes:

Has the school determined whether there
arce sotrces of potential cimvironmental
contaminaton, such as landfills, chemical
plants, cte. located in the vicinity of any
of its schoolsy 1t so, does the school
have a plan to respond it am of these
outside sources should cause contanina-
tion of the school property?
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Legal Guidelines for Curbing School Violenee
(March 1995). Addressing one of the most
urgent problents in schools today, this publica-
tion covers such issues as search and seizure,
mctal detectors, students’ due process rights,
discipline of students with disabilities, tort and
constitutional liability, hate specch, dress codes
and gangs, keeping weapons out of schools and
working with the eriminal justice system. This
comprehensive legal guide includes numerous
sample policies. Approx. 100 pages.

ISBN 0-88364-195-X (List 830, National
Afiliates and Council Members 823).

Environmental Law: Fundamentals for Schools
{March 1993) by David Dayv. This monograph
provides school attorneys and administrators
with information on the basic requircments
and potential issues under some of the federal
environmental laws that affeet schools. Such
topies as Superfund, RCRAL ashestos, radon.
lead. USTs and toxic torts are discussed with
practical pointers provided to prevent and
respond to environmental erises in school.
Intended as a primer. this publication serves as
overview of the key environmental issues of
which schools must be aware. Approx. 30
pages. [SBN 0-88364-194-1 (List 815,
National Affiliates and Couneil Members S12).

School Law in Review 1995 This digest of
papers presented at the 1993 Annual School
Law Seminar includes the following topics:
school violence and student discipline, Title X,
update on religion in the schools. recent devel-
opments in the law of sexual harassment and
sexual abuse, collective bargaining, special
cducation technology, “Goals 20007, site-based
processes, charter schools, ethices, and evalua-
tion of emplovees. 100+ pages. ISBN 0-88364-
193-3 (List 833, Council members — first copy
free. National Affiliates and additional Council
copies 828),

Child Abuse: Legal Issues for Schools (March
1994). This monograph addresses the legal
issucs schools face in responding to child
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B NSBA Council of School Attorneys
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March 1995

abuse. including emplovee background checks,
reporting requirements, appropriate training,
interageney cooperation. investigation of
school-based abuse. due process, insurance
coverage, victim assistance and liabiliey.

The appendices contain applicable state and
federal laws and numerous sample policies and
forms. 198 pages. [SBN 0-88364-184-4

{List 823, National \filiates and Council
members §20).

Religion. Education and the U.S. Constitution
(Revised edition March 1994) edited by Naomi
Gittins. This edition includes the latest devel-
opments in the law, including the Supreme
Court’s decisions in Zobrest, Lamb's Chapel
and Lukwmi. This monograph is a compilation
of articles written by Council members and
{ocuses on the effect of the establishment and
free excreise elauses of the first amendment
and the constitutional issues surrounding,
accommodating ciplovee religious beliefs,
wearing of religious garb, curriculum content,
school praver/moment of silence, holiday
observances. equal aceess, home school and
much more. 198 pages. ISBN 0-88364-183-6
(List S23, National Affiliates and Council
members 820).

sSexual Harassment in the Schools: Preventing
and Defending Against Claims (Revised Edi-
tion — March 1993). This comprehensive
monograph reviews the most current laws
affecting sexual harassment of students and
cmplovees in the school setting. With speceial
emphasis on ease law, this publication ofiers a
detailed analvsis of Supreme Court eases,
including Franklin ©. Gaeinnett County Public
Schouls, as well as current cireuit court deci-
sions. It includes EEOC guidelines and regula-
tions, sample policies, as well as practical
information with which vour district can
develop its own policies and establish sound
investigative practices. 136 pages.

ISBN -88364-147-X (List 825, National Afili-
ates and Council members S204),




Additional Couneil Publications
{Sec order form for more titles)

Protect the Future of your School District
Client (January 1993). This looscleaf trial
notebook is a compilation of the presentations
given at the Counceil’s January 1995 advocacy
seminar in Humacao. Puerto Rico. Topices
include: special education law, including
Section S04 of the Rehabilitation Act, IDEA
and ADA: free speech, including student publi-
cations and student religious speech: and
practical advice on the controversial topic,
race-based decision making. The Council
mionograph, "Religion. Educacion and the U.S.
Constirurion ™ is also included with the seminar
notehook. (This monograph was revised in
1994 and includes information on the Religious
Freedom Restoration Act). 984 pagdes.

ISBN 0-88304-191-7 (List 8200, National
Atfiliates and Council Members S160).

Desk Reference on Significant U.S, Supreme
Court Decisions Affeeting Public Schools
(April 1992) by Gwendolvn T Gregory, NSBA
Deputy General Counsel. This desk reference is
designed to serve as a “memory prompt” for
artornevs and lavmen alike on the name.
citation and/or rule of law of a particular U.S.
Supreme Court case. It contains virtually all
cascs in which a public school district was a
party and a substantive decision was rendered.
however it does not analyze the decision. It
includes an extensive deseriptive word index,
table of cases with full paratlel citations and
table of constitutional and statutory provisions.
S7 pages. ISBN 0-88364-135-6 (List S25,
National Affiliates and Council members 820,

School Board Member Liability Under Section
1983 (April 1992} by David B. Rubin.
Piscatawav, NJ (editor, Naomi E. Gittins, NSBA
staff attornev). Like carlier editions published
in 1981 and 1985, this monograph serves as a
primer for both school hoard members and
school attorneys on board member liahility
issues. The current version seeks to explain

clearly and accurately in lavman’s terms the
basies of civil rights law under Seetion 1983,
It focuses on the types of elaims most com-
monly brought under Scetion 1983 against
school hoards and presents factual circum-
stances and how the courts have applicd the
law in immunity defenses. 44 pages.

[SBN 0-88304-134-8 (List $13. National
Affiliates and Council members S12).

Investigating Alleged Wrongdoing by Employ-
ces in the School Setting (April 1990) written
by Richard E. Bump. Kelly Frels, and Jeftfrey .
Horner. Countless state and federal constitu-
tional. statutory and regulatory provisions
complicate investigations of afleged emplovee
wrongdoing in schools. This monograph
provides practical tips that ensure aceused
cemplovees are treated fairly while still provid-
ing appropriate and cfficient remedics to the
school emplover. 40 pages.

ISBN 0-88364-1536-9. (List 825, National
Affiliates and Couneil Members S203).

School Discipline Polices & Procedyres: A
Practical Guide (Revised Edition-April 1990))
written by Kellv Frels, Jeffrev J. Horner and
Merri Schncider=Vogel. This edition of the
Council’s 1984 publication explores the most
recent litigation involving the administration
of school diseipline policies and procedures.
The publication focuses on: poliey develop-
ment, general procedures, hearing process,
appeals, special problems and discipline of
handicipped students, 40 pages.

ISBN 0-88364-154-2. (List 825, National
Afiliates and Council Members 820).

School Law Library Filing System: Vinvl 3-
ring binder with printed subjeet tabs. Orga-
nize vour issues of Inguiry & Analvsis, A
Word On... and articles for School Law in
Revicw by subject arca. (List S15, National
Affiliates and Council Members 812).

To place your order. complete the form on the next two pages.,
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NSBA COUNCIL OF SCHOOL ATTORNEYS
PUBLICATIONS ORDER FORM

March 1995 ‘NSBA-

- To order by phone call NSBA at 800/706-6722,
' or FAX form to 301/604-0518

SHIP TO: (Please provide street address. not P.O. Box! BILL TO: tif other than ship to!

Name Name

Title Title

Organization Organization

Street Address Street Address

City State Zip City State Zip

Phone ¢ ) Phone ¢ )

T My check made payable to NSBA in the amount Please charge my: TIVISA 71 MasterCard 7} Amex

of S is enclosed. HENNERRENEEREEED

73 Bill me using P.O. Number Card Number
PLEASE NOTE: Orders less than 820 must be paid in
advance by check or credit card.

71 My districr is an NSBA National Affiliate. Authorized Signature Exp. Date
NAY
Member Nonmenber

Order & Tite Quantity Price Price Total
New
(06-152 Legal Guidcelines for Curbing School Violenee K23 00 [0 00
New
06-151 Eavironmental Law: Fundamentals for Schools K200 X15.00
New
06-130  School Law in Review 1998 825 00 RIZ.00

thach issues availabie)
Ue-148 Child Abuse. Legal Issues for Schools (March 1000 S20000 RA5.00
o147 Refigion, Edueation. and the US Condtitution

(Revised Edition - Marceh 100943 {20100 K23 00
06-1-123 Seatal Harassment in the Schoals Preventing and

befending Against Claimes (Recised Edinon - Marel 1903 S20 gy S28 00
Ho-142 Amrericans with Disabilities Net Tts Tapaet on

Public Schools (March 1ouy)y S20 00 L2500
UO-137 Desh Referenee on Significant Supreme Court

brecisions Atceting Public Schools (Apnl 1972 K200 NSt

" Member price is extended to NSBA Counceil of School Attorneys” members and NSRBA National Affiliate School Districts.
¢y ('
Y




Member’ Nonmember

Order ¥ Tide Quantity Price Price Totd
06136 Schaol Board Member Liability Under Scetion 1983

CApril 1oo2)y N1 00 NEXE)
Q6127 Contracting with Architects A Schoal

Instrict’s Perspective (Mareh 19491) 82000 S25au
062122 School Discipline Policies & Procedures A Practical Guide

tRevised Editon = April 1900) S20.00 N2 00
H6-121 Imvesnigating Mesed Wrongdoing by Emplovees in the

Sehoot Sctting (April 990y S20 00 NS00

Trial Noteboohs —
New
06-149 Proteet the Future of Your School Distriet Client

(January 1993) Humieao. Puerto Rico S160.00 R200.00
06140 Prevenung and Defending Civil Rights Suits

Adainst School Distriets Clanuary 1990 Cozumel. Mevico STotaa X200 0t
tHy-144 Representing School Boards in the Nincties tAugost 19984

Montreal, Canada S1a0 o S200.00
6h-140 Criss Management in the Schools

The Legal Implications (Octaber 19921 Boston, MA S1oh 0o 8200 00
D6-138 P'racuce Forms for sSclaol Litigation in

Federal Courts (April 19921 — notebook alone 880,00 $100.00

] Wordberfeet 5 1 wordprocessing diskette tincludes notehooks
] {please check preferred format)
A Sinch diskerte 325 inch disketie S130 00 S190.00

00-125 School Law Tiling Scstem S12.00 SIS0
Member price i:\ ‘c.\wx}dgd o '\'\H\ < ‘,m‘mcil of .\‘clu.ml Attornevy Subtotal*®
menmbers and NSBA National Affiliate School Districos

SHIPPING AND HANDLING CILARGES
{to MUUS, Zip-Coded Areas Only)

S AMOUNT SURFACE SHIPPING
OF ORDER CHARGE

Up to 87000 S50
STO.00 N Above 7% of urder Total

Masmum S & H R oo

Shipping/Handling
Charges

4. 5% Sales tax
+Va. Residents)

TOTAL

To order by phone

Return this form to:
P.0O. Box 161

Annapolis Jet.. MD 20701

call NSBA at 800/706-6722, or
FAX form to 301/604-0158

NSBA Distribution Center
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about NSBA...

The Natcad School Boards Association is the nationnide advocaey nrganization {or public school gosernance,
NSBAS mission s to fosier excellence and equin in public clementan and secondan educadon in the Uniied
States throngh local school board Teadership. NSBA aclueves its mission b amplifving the mfluence of school
howrds scross the county in all public forums relevant 10 federal and national cducation issues, by representing the
school board perspective before federal government agencies and with national organizations that atfect education,
and by praaiding vied mformation and senvices to Federation Members and schaal boards throughout the naton,

NSBA advocates local school hoards as the ultimate expression of the unique American institation of representative
aovernance of public school districts. NSBA supports the capacity of each school buard — acting on behall ot and
i dose concert with the people of it communite — to envision the future of education in its communin, 1o
establisdy a st tcture and environment that altow all students to reach their maxinuom potential. to provide

accountabiling for the people of its conununin on performance in the schools, and to serve as the kev comnuuun
ahvocate tor Children and yvouth and their public schools,

Founded in 10100 NSB A is a nottor-profit federation of stae assoctatons of school boards across the Pinted States
arred the s hood hoards of the District of Cohmbid, Guam, Fawaii, Puerte Rico, and the US Virgin Islands, NXSBA
represents the nation’s 93.000 school hoard miembers, These board members govern 15025 local school districts
that senve more tua 10 million public school students — approzimatels 90 percent of Jl elementan and

wiondan school students in the naton. Virtually all school board members are ¢lected: the remainder are
appointed by cleced officials.

NSBA pabic s determined by a E0-member Delegate Assembh of Tocal s hool board members from throughout
the nation The 2 lmember Baard of Ditectors transtates this palicy mto action. Programis and senices ae

acdministered by the NSBA Exceutive Director, assisted by a professional statt, NSBA is located in metropolitan
Washimoeton, DO,

NSBA Programs and Services

e National Affiliate Program — enables school boards to work with their state association and NSBA 1o identify
and miluende federal and national nends and ssues affecting public school governance.

¢ Council of Urban Boards of Education — «winves the governance needs of twhan school hoards,

o Large District Forum — senves the governance needs of large but non-urban boards,

e Rural and Small District Forum — senves the aonernance needs of tinal and smadl corollment distuicts,

s Federal Relations Network — school boad members hom cach Congressional disuier acuvels pareapate
in NSEAS tederal and nanonaladvocacy etforts,

e Federal Policy Coordinators Network — [octises on the adimmistiation of tederally tunded programs

e Award Winning Publications — The American Schoal Baard Jonrnal, The Exceutive Educator. School
soard News, and special substantive reports on public school governance throughout the vear.

s Institute for the Transfer of Technology 1o Education and Technology Leadership Network — advances -
public cducuion through best uses of teehnology in the dassroom and schaol district operations.

¢ Council of School Attorneys — locuses on school L issties and senvices to schoal hoard attorness

o Amnual Conference and Exposition — the nation’s Lavgest poliey and taining conference for local
cducaion oflicals on mational and federal issues ailecnng the public schools in the United States.

¢ National Education Policy Network— provides the Latest polies information nationwide and o framewor
fou public covernance thyough written policies,

L]

Training Development and Clearinghouse Information — tor the policy leadership of staie school hoads
assoctations and focal schoal boards,

‘NSBA:

Natonal School Boards Asooation BEST F()PY L) T.‘{’AHJABLE
1680 Duke Stuceet
Alesandria, VL 22301
Phone, 7008386722 Fax: 7036837500
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National School Boards Association
1680 Duke Stredt
Alexandria, VA 22314
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